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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 

Second Reading 

Resumed from 19 October. 

MR R.F. JOHNSON (Hillarys — Minister for Police) [11.05 am] — in reply: Yesterday I was given leave to 
continue my remarks on the Criminal Investigation (Covert Powers) Bill today so that I could get some more 
information to address some of the comments made, particularly by the member for Girrawheen and, certainly, 
by the member for Mindarie. I want to address those comments and I have some information that I would like to 
share with members. 

One of the first comments by the member for Girrawheen was that she felt the threshold for access to controlled 
operations powers is too low. Clause 12(1) of the bill states — 

An authority to conduct a controlled operation must not be granted unless the chief officer is satisfied 
on reasonable grounds — 

(a) that a relevant offence has been, is being or is likely to be committed … 

Clause 5 defines “relevant offence” to mean — 

(a) an offence against the law of this jurisdiction punishable by imprisonment for 3 years or more; 
or 

(b) an offence against the law of this jurisdiction that is prescribed for the purposes of this 
definition; 

I am happy to give the member a copy of this, once I have read it in. 

The threshold of three years’ imprisonment was a compromise reached, after extensive consultation with all the 
jurisdictions, by the joint working group responsible for developing the model laws. During this consultation, the 
range of thresholds were canvassed, including Queensland at one end of the spectrum limiting use of controlled 
operations to a seven-year imprisonment offence and other simple and indictable offences mentioned in the 
schedules and New South Wales and Victoria at the other end of the spectrum preferring an all-offences 
approach. The joint working group considered all submissions and concluded that the model bill should strike a 
balance and retain a three-year imprisonment offence threshold. The joint working group also agreed that 
jurisdictions should be able to prescribe certain offences that fall below the three-year threshold for cross-border 
operations. As a guide, the joint working group intended that prescribed offences be limited to the following 
categories—child pornography, gaming, fisheries, firearms, prostitution and corruption. These are areas which 
fall under the three-year threshold in some jurisdictions but which the joint working group believes are 
sufficiently serious to include in the model bill. The joint working group did not impose these restrictions for a 
jurisdiction such as Western Australia that proposes to adopt the model laws for internal use as well.  

The joint working group notes that the meeting of the offence threshold alone will not be sufficient to gain an 
authority to conduct a controlled operation. In addition to the threshold, the chief officer must be satisfied on 
reasonable grounds that the nature and extent of the suspected criminal activity are such as to justify the conduct 
of a controlled operation in this jurisdiction. The joint working group also noted that resource constraints will 
further reduce the risk that unwarranted controlled operations will be authorised for investigations into relatively 
minor offences.  

Although the national model laws are for minimum standards, if Western Australia was to adopt a seven-year 
threshold, the Commissioner of Police would be in a position whereby he would be permitting another 
participating jurisdiction with a three-year relevant offence threshold to come to Western Australia and 
undertake a controlled operation of the type he himself would not be able to authorise for his own investigations. 
This would result in the anomaly whereby an offence with a penalty above three years but below seven years’ 
imprisonment in Western Australia could not be investigated by WA Police but could be investigated by another 
policing jurisdiction. This anomaly of powers would complicate and hinder any joint operations undertaken with 
another policing agency, except from Queensland, coming into this state. In addition, a three-year — 

Ms M.M. Quirk: Minister, that was contemplated within the considerations of the report by the Department of 
the Attorney General, and they didn’t see that as a problem. 

Mr R.F. JOHNSON: If the member lets me finish, she might see the relevance of the concern that WA Police 
have. 

In addition, a three-year relevant offence threshold will be consistent with the threshold to gain approval for a 
cross-border surveillance devices warrant under the model law amendments proposed to the Surveillance 
Devices Act 1998. These proposed amendments, presently being drafted, will work hand-in-glove with 
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controlled operations powers. It is interesting to note that, although Queensland has defined “relevant offence” in 
its Police Powers and Responsibilities Act 2000 to mean a seven-year imprisonment offence, the definition has a 
second limb, which is an indictable offence included in schedule 2. Schedule 2 lists a further 30 offences, all of 
less than seven years’ imprisonment.  

Ms M.M. Quirk: Why didn’t we do that, minister? 

Mr R.F. JOHNSON: I will answer the member. 

In fact, 15 of these offences in schedule 2 are punishable by imprisonment of three years or less. This practice 
suggests that the threshold in Queensland is too high. In addition, for controlled operations undertaken wholly 
within Queensland, there is an option under the Police Powers and Responsibilities Act 2000 to use an 
alternative scheme that allows controlled activities to be undertaken for up to one week in duration for simple 
and minor indictable offences that carry a maximum penalty of a fine or imprisonment ranging from three 
months to five years. These operations may be authorised by a police officer of or above the rank of inspector. I 
think that probably answers the member’s queries. 

Ms M.M. Quirk: I gather you’re indicating you will not agree to our amendments. 

Mr R.F. JOHNSON: No; I am advised that that would not be good for Western Australia. The member is 
proposing that we adopt the Queensland model, which is not necessarily addressed in her amendment, rather 
than taking on the Victorian and New South Wales laws, and we are more of the view that we should take those 
laws in this instance, rather than those of Queensland. 

Ms M.M. Quirk: So offences like graffiti could come within this legislation, using those extensive powers. Is 
that what you’re saying? 

Mr R.F. JOHNSON: No, I am not. 

Ms M.M. Quirk: Why not? 

Mr R.F. JOHNSON: I will explain that later on. Let me just answer some of the member’s queries. 

The member was concerned about fisheries officers’ blanket permission to access these special powers. The 
powers proposed for fisheries officers is not a blanket permission in that access will be restricted to prescribed 
officers of the serious offences unit of the Department of Fisheries. The serious offences unit is a specialist unit 
that investigates sophisticated black market operators who cannot be apprehended by traditional fisheries 
enforcement techniques. These specialist officers possess the background, expertise and knowledge required to 
pose as undercover officers in the areas of fisheries crime, culture, fishing industry and fish marketing 
operations. Police officers could not fulfil this role. That is clear. 

Ms M.M. Quirk: They currently do, minister. 

Mr R.F. JOHNSON: I will check on that. 

Clause 12 of the bill subjects these prescribed fisheries officers to the same rigorous accountability standards as 
the police and officers of the CCC. In particular, fisheries officers can only exercise powers on certain prescribed 
offences within the administrative responsibility of the Department of Fisheries. 

The member also asked why, from time to time when there is an operation involving fisheries and organised 
crime, a conferral of powers cannot be prescribed for the particular activity under investigation. 

Ms M.M. Quirk: I don’t understand that. 

Mr R.F. JOHNSON: I will try to clarify it more in consideration in detail. My notes say that that is the issue 
that the member put forward. 

Ms M.M. Quirk: The question I asked was: why can’t fisheries offences be one of those areas where there is a 
special offence prescribed when it is identified on particular operations where these powers need to be used, 
rather than have a blanket conferral of powers? In other words, fisheries offences carry a maximum penalty of 
four years, so in cases of organised crime such as fish trafficking, why would you not prescribe it in relation to 
those kinds of activities? 

Mr R.F. JOHNSON: I take the member’s comments on board, and I will ask my advisers. I am not an expert in 
this field, obviously, but I will take it on board and I am sure my advisers will write me a note to answer the 
member’s comment. I will continue my response to the member’s comment in that area. It is not appropriate that 
specialist fisheries officers have powers conferred on them by another agency head, who may not understand 
their core functions and business. In addition, operational impediments may be incurred by waiting for a 
determination from an outside body. Fisheries is already entrusted by Parliament with access to what may be 
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considered intrusive powers under the Surveillance Devices Act 1998. The Victorian Parliament did not confer 
powers; rather, it included controlled operations powers for fisheries officers within section 131A of its Fisheries 
Act 1995. The involvement of organised crime may not be clear at the outset of a fisheries controlled operation; 
this may be established at a much later point. For operational efficiency it is necessary that the Department of 
Fisheries has its own controlled operations powers to complement the powers it has under the Surveillance 
Devices Act 1998. 

The member for Girrawheen also asked why the Department of Fisheries cannot deploy police officers to do 
covert operations with them, especially if there are strong links to organised crime. She said that she knew that 
had happened in the past. The response is that fisheries matters are not the core business of WA Police.  

Ms M.M. Quirk: Not if it involves organised crime, minister. 

Mr R.F. JOHNSON: The member is not letting me finish. I have said two or three words; she is not letting me 
finish the explanation I would like to give her. If she just listens for a moment and lets me finish what I have to 
say, I am sure she will have a different view. 

Ms M.M. Quirk: I thought organised crime was a core business of WA Police; I am just surprised. 

Mr R.F. JOHNSON: Fisheries matters are not; that is a specialised — 

Ms M.M. Quirk: You said fisheries matters involving organised crime are not matters for WA Police. 

Mr R.F. JOHNSON: No, I said fisheries matters are not the core business of WA Police; that is what I said. The 
member is putting words in my mouth. They are the very words I just said. That is why I say, if the member lets 
me finish, she can scrutinise all my comments, and I am sure she will take me to task if there is something she 
does not agree with. 

Joint operations have and will be undertaken where it is established that other criminal offences outside the 
administrative responsibility of the Department of Fisheries have been committed in connection with fisheries 
offences—for example, drug offences. Further, police may not have the resources to meet fisheries demands, 
particularly at short notice. The opportunity to conduct operations with WA Police may be compromised. That 
is, the police undercover officer will be able to commit authorised offences and the fisheries officer will not. It 
will be necessary to use the expertise and knowledge of the fisheries officers during the controlled operation. 
Any refusal by the fisheries officer to join in with the police officer in committing an offence may result in risk 
to the safety of the fisheries officer, compromise the operation and jeopardise the resources spent on the 
operation. 

The member for Mindarie has left the chamber, but I will now address his comments. He is back now! I am 
about to address the comments the member made in the second reading debate. He commented that this 
legislation would provide the Corruption and Crime Commission with the ability to retrospectively authorise the 
commission of certain offences when they were not reasonably foreseeable. By way of clarification, clause 25 of 
the bill places an obligation only on the chief officer of a law enforcement agency to decide whether or not to 
grant a retrospective authority. “Chief officer” is defined in clause 3 of the bill to mean the Commissioner of 
Police, the CEO of the Corruption and Crime Commission and the CEO of the Department of Fisheries. 
Furthermore, clause 25(8) provides that the chief officer must make this decision personally and cannot delegate 
the responsibility to any other person. Further, clause 26 requires the Ombudsman to be given within seven days 
written details justifying the granting of the authority. The Ombudsman may require the chief officer to provide 
any such further information as is necessary for the Ombudsman’s proper consideration of the matter. The 
Corruption and Crime Commission has no role to play in any of that process. 

The member for Mindarie made comments to the effect that the Ombudsman’s oversight role is merely 
superficial. I disagree with the member. The Ombudsman performs two functions under part 2 of the bill that 
certainly are not superficial. Firstly, clause 38, “Annual report by Parliamentary Commissioner”, requires the 
Ombudsman to prepare an annual report on the work and activities of the law enforcement agencies for the 
preceding 12 months. This report must include comments on the comprehensiveness and adequacy of the reports 
provided to the Ombudsman by the chief officer and is to be tabled in Parliament by the minister. Even a quick 
glance at the New South Wales Ombudsman’s most recent annual report into the Law Enforcement (Controlled 
Operations) Act 1997 demonstrates the level of rigour and independent scrutiny as to the proper documentation, 
processes and reporting carried out by an agency. In addition, in a letter dated 22 May 2007, the current 
Executive Director of the Corruption and Crime Commission, Mike Silverstone, took the view that the role of 
the inspection and oversight of controlled operations would be better suited to the Ombudsman rather than the 
CCC. 

Ms M.M. Quirk: We do not disagree with that. 

Mr R.F. JOHNSON: I am just addressing the comments the member for Mindarie made, but that is good. 
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Secondly, clause 41 of the bill, “Inspection of records by Parliamentary Commissioner”, obliges the Ombudsman 
to independently inspect the records of a law enforcement agency at least once every 12 months to determine the 
extent of compliance by the agency and officers of the agency. I think that addresses the main concerns raised by 
the opposition. 

Ms M.M. Quirk: There was one about assumed identities. I asked whether that included cases in which an 
undercover officer took on the name of an existing person and pretended to be that person, or does it just cover 
those cases where the undercover officer just assumes a false name and creates a new identity altogether? From 
the response I got, I am told that “assumed identity” has its normal meaning, but I do not know whether it covers 
both of those scenarios or only one. 

Mr R.F. JOHNSON: I am happy to go into that in more detail during the consideration in detail stage, but I 
understand that an assumed identity that is being used for the purposes of this bill is not the identity of a 
particular person but is a made-up identity. That is why birth certificates, drivers’ licences and any other relevant 
thing would be established to confirm the undercover officer’s new identity. I do not think for one moment they 
would use someone else’s identity. 

Ms M.M. Quirk: I can contemplate circumstances when an undercover officer might be standing in for someone 
who exists. 

Mr R.F. JOHNSON: The member has had experience in these matters when she worked with the National 
Crime Authority and I accept that her knowledge and experience in this area is greater than mine. If the member 
can provide an example during consideration in detail, I can certainly get my advisers to answer that, I hope, to 
the member’s satisfaction. We have gotten to the stage at which we will need to go into consideration in detail 
and I am very happy to do the very best I can to flesh out any further information the member wants. Obviously, 
the comments I have made in response to the member’s amendments confirm that I am not of the view that I 
should accept them. I do not believe that WA Police and the Department of Fisheries would accept that the 
amendments are beneficial to carrying out their controlled operations. I thank the member for her comments on 
and interest in this very important legislation. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 and 2 put and passed. 

Clause 3: Terms used — 

Ms M.M. QUIRK: Under this bill, the conferral of powers extends to the Department of Fisheries and the 
definition of “chief executive officer” extends to the Chief Executive Officer of the Department of Fisheries. Can 
the minister indicate what official oversight there is of the conduct of the Chief Executive Officer of the 
Department of Fisheries? What mechanisms are there to review any of the CEO’s decisions, and to whom does 
the CEO report? 

Mr R.F. JOHNSON: There would be the same oversight for Fisheries as there is for WA Police. 

Ms M.M. Quirk: I am asking about the chief executive officer. What is his reporting line? 

Mr R.F. JOHNSON: It is to the Minister for Fisheries, in the same way that WA Police would report to me. 
That is the reporting regime. The general oversight will be the same as WA Police. 

Ms M.M. Quirk: Which is what? 

Mr R.F. JOHNSON: That is the Ombudsman. They will work under the same regime and lines as — 

Ms M.M. Quirk: Which are? Can you outline that for the purposes of Hansard? 

Mr R.F. JOHNSON: Certainly. It comes under clauses 38 and 41. Clause 38(1) states — 

The Parliamentary Commissioner must, as soon as practicable after 30 June in each year, prepare a 
report of the work and activities of the law enforcement agencies under this Part for the preceding 12 
months and give a copy of the report to the Minister and to the chief officer of each law enforcement 
agency to which the report relates. 

I am happy to read out the whole clause if the member wants me to. The other clause it relates to is clause 41, 
“Inspection of records by Parliamentary Commissioner”, which states — 
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(1) The Parliamentary Commissioner must, from time to time and at least once every 12 months, 
inspect the records of a law enforcement agency to determine the extent of compliance with 
this Part by the agency and law enforcement officers of the agency.  

Ms M.M. Quirk: What sanctions are available to the CEO of the Department of Fisheries if something is not 
done correctly?  

Mr R.F. JOHNSON: I am not quite sure what the member means. Does she mean if that particular person did 
something illegally? 

Ms M.M. Quirk: I refer to if he abuses his power or unlawfully exercises his powers under this legislation. 

Mr R.F. JOHNSON: The Ombudsman would report back to Parliament. I would hope that the Ombudsman 
would also report it to the minister. If that person who had those powers conferred on them was involved in a 
criminal activity, that would be a criminal matter. If it was an administrative error or a deliberate error, I would 
suspect that would come under the Public Sector Commissioner. Clause 41(2) provides that the parliamentary 
commissioner has the powers, with any necessary changes, to an inspection under this section as though the 
inspection were an investigation under that act. I think the member will find that safeguards are probably 
contained within the legislation.  

Ms M.M. QUIRK: I move — 

Page 2, lines 21 and 22 — To delete the lines.  

Mr R.F. JOHNSON: I know why the member for Girrawheen has moved that amendment. That amendment 
carries through to quite a few parts of the bill. It relates to Fisheries being part of this legislation. I was hoping 
that the comments that I made and the response I gave might have persuaded the member that it is in the interest 
of anti-crime in Western Australia, whether it be organised crime in the normal sense or organised crime in a 
way that gets involved with Fisheries, for Fisheries to be included. I am told that certain elements of organised 
crime take place within Fisheries. It is something that we as a government and we as a Parliament should not 
allow to happen. It is happening in other states. We are trying to do as much as we can, not as little as we can, to 
combat organised crime in whatever areas it may be involved in, whether it is in prostitution, drugs or illegal 
fishing.  

Ms M.M. Quirk: The bill is not limited to organised crime. This is the issue.  

Mr R.F. JOHNSON: The member is quite right; it is not. It will be used to try to infiltrate and to try to have 
undercover officers working in a very dangerous field. There is organised crime involved in quite a bit of it. The 
member knows more than I do about this area after spending a number of years at the Australian Crime 
Commission. I am told that she did a very good job there. I would have thought she would be supportive of this 
legislation because she was seen as a bit of a crime fighter in those days. Certainly the people I have spoken to 
have said that. I am hoping that the member will not fight too fiercely. My advice—I have to take the best advice 
I can—is that the government has to resist that amendment. I do not want to put words in the member’s mouth or 
thoughts in her mind but hopefully she may have had second thoughts and feel that perhaps she could live 
without the amendment that she has moved.  

Ms M.M. QUIRK: The minister raised a couple of issues that I need to clarify. He said in his response that 
South Australia and Victoria have included the fisheries departments in their legislation. I presume that that 
means that Tasmania, New South Wales and Queensland have not. This bill has been around in one form or 
another for a number of years. The addition of Fisheries was put in only latterly. There is the issue of what states 
do not have it. It has been the case—certainly in the past; I do not know whether it is presently the case—that 
from time to time WA Police have worked with the fisheries department on serious operations. Why can that 
arrangement not continue? I understand what the minister is saying in that certainly on a full-time basis police 
are not available to conduct routine fisheries investigations. I would hope that these additional powers would not 
be needed in routine fisheries investigations. I thought they would be needed only on the serious matters that 
involved trafficking and those linked to organised crime. In any event, if there is any organised crime 
component, one could argue that police should ordinarily be involved anyway.  

Mr R.F. JOHNSON: The member has raised some good points. I am advised that Tasmania has no separate 
fisheries department. Criminal matters relating to fisheries are undertaken by police. That is Tasmania for you. 
Northern Territory is the same as Tasmania, and the police carry out that work. I believe that the other states 
all — 

Ms M.M. Quirk: That is not what you said. I think you said South Australia and Victoria.  

Mr R.F. JOHNSON: I do not remember saying South Australia and Victoria. I think I referred to New South 
Wales and Victoria in relation to the three-year threshold.  
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Ms M.M. Quirk: Perhaps you could clarify which states include fisheries officers and which do not.  

Mr R.F. JOHNSON: The South Australian and Victorian acts contain controlled operations.  

Ms M.M. Quirk: But in terms of this model bill.  

Mr R.F. JOHNSON: They are not included in a separate bill but under the fisheries act they are prescribed to 
undertake those controlled operations.  

Ms M.M. Quirk: Of the equivalent legislation in other states, which states include covert powers within their 
umbrella legislation?  

Mr R.F. JOHNSON: South Australia has it covered in their criminal investigation powers and Victoria has 
moved it to the fisheries act.  

Ms M.M. Quirk: Only one other state has fisheries officers in its legislation. Is that correct?  

Mr R.F. JOHNSON: Legislation that is identical or very similar to this can be found in Victoria.  

Ms M.M. Quirk: You have said that if we don’t include it, we are effectively going against the tide, no pun 
intended, but we would be the exception rather than the rule. That is the case, is it not?  

Mr R.F. JOHNSON: The general principle that has been adopted by the Attorney General and the Ministerial 
Council for Police and Emergency Management is there but, as I have just been advised, our coastline is greater 
than any other state and therefore there is more opportunity for illegal activity to take place. That is why the 
government felt that we should include fisheries with similar powers but also ones that they have to be 
responsible for. The Ombudsman will oversight them while we are handling this legislation.  

The member is quite right; this legislation started its life a long time ago—I think under the member’s 
government—but it did not include Fisheries at that stage. Fisheries has been included since then because the 
government believes that there is obviously quite a lot of crime undertaken in relation to fisheries. We believe 
that it is probably appropriate that, rather than have a separate act that confers the same powers on it, we should 
incorporate it all into the one act. To me, that makes sense. The member may argue against that because she is a 
lawyer and a legislator—she obviously has a different view, possibly; I do not know—or maybe because the 
member just does not want to give me an easy time. 

Ms M.M. Quirk: Flogging a dead fish, you reckon? 

Mr R.F. JOHNSON: We never know! But that is the reason for it. I genuinely accept that, and I think it makes 
sense to do that. I am hoping that, with the answers that have been given to the member, she might agree with 
that. Obviously, she can still move her amendment, but if she feels that she has been convinced enough, she 
might want to withdraw her amendment. That is a decision for the member to make, obviously.  

Amendment put and a division taken with the following result — 

Ayes (23) 

Ms L.L. Baker Mr F.M. Logan Ms M.M. Quirk Mr A.J. Waddell 
Mr R.H. Cook Mr M. McGowan Mr E.S. Ripper Mr P.B. Watson 
Ms J.M. Freeman Mrs C.A. Martin Mrs M.H. Roberts Mr M.P. Whitely 
Mr J.N. Hyde Mr M.P. Murray Mr T.G. Stephens Mr B.S. Wyatt 
Mr W.J. Johnston Mr A.P. O’Gorman Mr C.J. Tallentire Mr D.A. Templeman (Teller) 
Mr J.C. Kobelke Mr J.R. Quigley Mr P.C. Tinley  

Noes (27) 

Mr P. Abetz Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan 
Mr F.A. Alban Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr C.J. Barnett Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr I.C. Blayney Mr J.H.D. Day Mr A. Krsticevic Mr M.W. Sutherland 
Mr J.J.M. Bowler Mr J.M. Francis Mr J.E. McGrath Mr T.K. Waldron 
Mr I.M. Britza Mr B.J. Grylls Mr P.T. Miles Mr A.J. Simpson (Teller) 
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell  

            

Pairs 

 Dr A.D. Buti Mrs L.M. Harvey 
 Ms R. Saffioti Mr W.R. Marmion 
 Mr P. Papalia Mr G.M. Castrilli 

Amendment thus negatived. 

Ms M.M. QUIRK: My next amendment is — 

Page 2, lines 28 to 30 — To delete the lines.  
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This deals, again, with the inclusion of the Department of Fisheries in the scheme of this legislation. I will not 
repeat the obvious, but, again, I think the minister has clarified that the inclusion of the fisheries department is 
not part of the overall national scheme; it is very much an add-on. It will mean that in dealing with offences at 
the lower end of the scale, officers will be able to avail themselves of these quite far-reaching, powers. It is really 
a matter of ideological difference between the opposition and the government as to how broadly these powers 
should be used. I will not delay the issue further, and I will just move that amendment.  

Mr R.F. JOHNSON: Sorry; is the member moving an amendment that is very similar to what we have already 
done?  

Ms M.M. Quirk: Yes.  

Mr R.F. JOHNSON: Is the member going to move it again? 

Ms M.M. Quirk: Yes. I have already moved it. 

The ACTING SPEAKER (Ms L.L. Baker): Yes, I understand that, member, but the minister wanted to speak 
before it was moved last time, so I was just applying the same rule.  

Mr R.F. JOHNSON: I want to reiterate that other states have police doing one and fisheries doing one — 

Ms M.M. Quirk: No; other states have it under other legislation, minister. 

Mr R.F. JOHNSON: Yes, I know. I understand that, member for Girrawheen. 

Ms M.M. Quirk: So we are saying it is not appropriate under this legislation.  

Mr R.F. JOHNSON: That is the member’s view, but the government takes the view that it makes sense to 
incorporate both of those into one act, simply because we are talking about illegal activities. We are talking 
about undercover police officers with assumed identities, and we would have to use undercover Fisheries 
officers with assumed identities. From her previous work, the member for Girrawheen would be aware more 
than anybody that there is a lot involved in that process. We believe it makes it neater to have the one oversight 
of the Ombudsman in both of those areas, and to have it covered under one bill and one act. I do not necessarily 
think it is a philosophical difference; it is just a question of whether we have it in two separate acts or one. We 
believe it is better under one act—as I say, it is much neater and tidier—and to have the Ombudsman overseeing 
both of those areas, which is very, very important. For that reason, member for Girrawheen, obviously, like the 
previous amendment, we would have to resist this amendment and not support it. 

Ms M.M. QUIRK: Before I do formally move the amendment, can I just get an indication from the minister as 
to the number of successful prosecutions by the Department of Fisheries last year? How many of those involved 
the use of covert operatives? Also, I seek some indication of whether it would have been possible to mount 
successful prosecutions without the use of covert officers? 

Mr R.F. JOHNSON: That is a good question and I am awaiting a good answer from my fisheries adviser. 
Obviously I do not have as much to do with fisheries as I do with police, so I rely heavily on the advice that I am 
given here. The member is asking a specific question about the number of offences. Two major undercover 
operations took place in the last 12 months, and about 15 entities, real and corporate bodies, were involved. 

Ms M.M. Quirk: Is that R-E-A-L or R-E-E-L? 

Mr R.F. JOHNSON: It is R-E-A-L, and they were all successful prosecutions. Was that the only question the 
member asked? 

Ms M.M. Quirk: How many were done without the use of covert powers? 

Mr R.F. JOHNSON: The member knows the answer to that. 

Ms M.M. Quirk: No, I don’t. 

Mr R.F. JOHNSON: The fisheries officers cannot do that without the legislative authority to do so. A 
ministerial exemption provision allows those fisheries officers to break some fisheries laws and do that type of 
work, but it is fairly limited. 

Ms M.M. Quirk: I want to know how many there were out of the total number of prosecutions. There were two 
major operations. 

Mr R.F. JOHNSON: Yes. 

Ms M.M. Quirk: How many other successful prosecutions were there when no such power was used? 

Mr R.F. JOHNSON: In fisheries we could be talking about all sorts — 

Ms M.M. Quirk: That’s what I want to know. 
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Mr R.F. JOHNSON: I cannot give the member that information at this stage. Many people break fisheries laws. 
It could be fishing without a licence or it could be — 

Ms M.M. Quirk: That’s not what I asked. I asked how many fisheries prosecutions there were last year. 

Mr R.F. JOHNSON: Statewide? Hundreds is the answer. 

Ms M.M. Quirk: Hundreds, okay. The annual report has just come out but that is all right, I wouldn’t expect the 
minister to know. 

Mr R.F. JOHNSON: Not about the fisheries one. 

Ms M.M. Quirk: So, in only a couple of the hundreds of cases ministerial exemption was sought. 

Mr R.F. JOHNSON: Correct, for this type of operation, which is obviously immediate. 

Ms M.M. Quirk: In how many cases were surveillance devices, for example, used in fisheries investigations last 
year? 

Mr R.F. JOHNSON: My adviser says that he cannot give an exact number and he would be guessing, but it 
would probably be fewer than 20 a year. 

Ms M.M. Quirk: Would it be true to say that the prosecutions of fisheries, by and large, can be successfully 
executed without the use of these powers, and that they are used in only a small number of cases? 

Mr R.F. JOHNSON: These powers are not really used to the extent that we are — 

Ms M.M. Quirk: I am sorry, can I put it another way, minister? Why are these powers necessary for fisheries? 

Mr R.F. JOHNSON: I am advised—I am not the Minister for Fisheries, I am the Minister for Police, 
obviously—that large-scale corrupt activities and crimes are being committed within the fishing industry and the 
Department of Fisheries believes that it is unable to fully investigate these activities without the authority and the 
support of this legislation. The Department of Fisheries needs to do what the police need to do in their area, and I 
am advised that some organised criminal activities do take place. 

Ms M.M. Quirk: I am not familiar with this area either, and I am really reluctant to pass laws when it is not 
clear why they are needed. 

Mr R.F. JOHNSON: Let me tell the member that the specialist unit is a special unit that investigates 
sophisticated black-market operators who cannot be apprehended by traditional enforcement techniques. The 
specialist officers possess the background, expertise and knowledge required to pose as undercover officers in 
the areas of fisheries crime culture in the fishing industry and fish-marketing operations, and police could not 
fulfil this role. That was part of the explanation I gave earlier. 

Ms M.M. QUIRK: I am interested in hearing the minister’s answer, if he would like to continue. I just need a 
scenario, as I do not understand whether the legislation is targeted at large-scale fishing of undersized fish, at 
flogging crayfish on the black market or at taking abalone out of season. What exactly is the serious organised 
crime activity in fisheries that the legislation is addressing? 

Mr R.F. JOHNSON: It is not for taking abalone out of season, which is very often an individual activity; it is 
for the commercial illegal activity that takes place within fisheries and the black market. 

Ms M.M. Quirk: I am sorry; what do you mean by “illegal activity”? I am having trouble understanding the 
conduct that we are trying to investigate. 

Mr R.F. JOHNSON: What I am trying to say is that if an individual takes abalone out of season—for example, 
for his own feed or to feed his family or whatever—that is not included. That is not the sort of thing we are 
looking at. We are looking at activities in the black market involving hundreds of thousands of dollars of 
crayfish, abalone and other high-value fish. 

Ms M.M. Quirk: In other words, crayfish that have been caught inconsistent with the terms of a licence and 
then sold offshore through organised crime channels; is it that sort of thing? 

Mr R.F. JOHNSON: Yes, that could well be the case. 

Ms M.M. Quirk: How prevalent is that? 

Mr R.F. JOHNSON: I am told that at the moment we are able only to scratch the surface, and that is why 
Fisheries needs this legislation in place. It is so that it can get deeper and investigate the full extent of that 
criminal activity. 

Ms M.M. Quirk: I have another problem about what the minister has asserted. The fisheries industry is highly 
controlled and has many regulations, many of which come through this place for debate. There are controls such 
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as export licences, and fisheries inspectors are active out there in the industry. I am trying to work out why this 
activity, which we have now worked out is the issue, cannot be fully investigated without the use of covert 
operatives. 

Mr R.F. JOHNSON: It is similar to the operation of the Misuse of Drugs Act. The only way we can really get 
to grips with who the Mr Bigs and the big dealers and pushers are is if we get undercover officers in there to 
work within that illegal industry. Just as there are illegal operators in the drugs industry, so there are in the 
fisheries industry. That is the advice I am given. 

Ms M.M. Quirk: I understand all of that. We are talking about a handful of cases in which there is a high level 
of activity. Why can’t those kinds of activities be prescribed from time to time under the legislation rather than 
the power conferred generally? 

Mr R.F. JOHNSON: Once again, these are ongoing activities. Illegal activity, whether it be in drugs or in the 
black-market reselling of fish, crayfish or whatever else, is ongoing, and that is why we do it. 

Ms M.M. Quirk: Another thing is why we can’t just limit it to the offence of, say, trafficking. Our concern is 
that this legislation could be for the offence of using a net with the wrong size holes. 

Mr R.F. JOHNSON: No; absolutely not! 

Ms M.M. Quirk: Why not? 

Mr R.F. JOHNSON: This is about specifically what we are looking for in this legislation. Fisheries knows that 
organised crime is involved in certain criminal activities within the fishing industry. 

Ms M.M. Quirk: Yes. 

Mr R.F. JOHNSON: Just as police look into drug laboratories, drug dealing, drug traffickers and so on and so 
forth, this legislation will give Fisheries the ability to do a similar thing but with fish—and organised crime is 
involved. 

Ms M.M. Quirk: I do not have any problem with that. I do have a problem with covering virtually every offence 
under the Fisheries Act with this legislation, particularly an offence that carries a penalty of three or more years’ 
imprisonment. I am saying that we do not have a problem with the legislation if it is limited to the trafficking of 
fish that has an organised crime connection. We do have a problem with the legislation if it covers every offence 
for which a penalty of three years’ imprisonment is applicable. 

Mr R.F. JOHNSON: I am going to run out of time, but if the member wants to stand and give me an 
opportunity to respond, I will. 

Ms M.M. QUIRK: Can the minister explain the involvement of Fisheries officers in investigations and why it is 
not possible to limit it to a couple of serious offences that may have organised crime involved? Why is it that a 
range of offences will be covered by the use of these powers? 

Mr R.F. JOHNSON: I have been given a research and public policy document titled “A national study of crime 
in the Australian fishing industry”, by Judy Putt and Katherine Anderson. 

Ms M.M. Quirk: I truly am convinced that organised crime is involved in some fishery activities. I am asking 
the minister why we are not specifying a couple of offences that would cover this conduct and why we are just 
giving the fisheries department carte blanche for every single offence, effectively, for which there is a penalty of 
three years or more, which may or may not have any serious organised crime component?  

Mr R.F. JOHNSON: I will quote some of the highlighted parts in this document, which read — 

There appears to be some organised illegal activity. This is often family based and involves cash or 
barter transactions … Some organised criminal activity is already evident in high value, low volume 
fisheries such as abalone, and with illegally obtained shark fins. 

… The current regulatory environment is not adequate to deal with and prevent organised criminal 
activity. Effective fisheries management arrangements to address organised and cross–border crime 
depend on the legislation and regime of penalties, having appropriate policing methods and powers, and 
cooperative arrangements between agencies. 

That is an Australian study.  

Ms M.M. Quirk: I have no problem with that, minister; I agree with you entirely. I am asking why is it that, 
effectively, the scope of this legislation is broader than is required to address those particular issues?  

Mr R.F. JOHNSON: People do not just wake up one day in a gang or an organised crime group. They may start 
as an individual criminal doing these things. As I understand it, these people can escalate into organised crime 
gangs.  
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Ms M.M. Quirk: Are you saying there are minor offences that are gateway offences to broader organised 
criminalised activity?  

Mr R.F. JOHNSON: That can certainly be monitored. If we can send in undercover operatives, they can detect 
and see what is happening on, if you like, the lower hung fruit to be able to get to the fruit at the top of the tree. 
That is the reason for this. It is not just to catch them; it is also to disrupt them, which serves its purpose. As I 
said, the government believes this is the best way to do it—to encompass all of that in one act, to be overseen 
and audited by the Ombudsman, with a report to Parliament once every year. I think that is an important aspect 
of it. I do not share the same reservations as the member for Girrawheen. I think it is good legislation, and 
probably a lot of it was responsibly put together under the former government. It has been a long time coming. 
However, now that we have it, I ask the member to support the bill so that we can not only disrupt the organised 
crime gangs that are involved in this activity—we are talking about fisheries now rather than policing—but also 
deter them and find anybody who is on their way up the food chain of organised criminal activity.  

Ms M.M. QUIRK: I have a final point I wish to reiterate before moving my amendment. The minister said that 
the government supported the inclusion of the Department of Fisheries. Can the minister confirm that Fisheries 
was originally not included in his original cabinet submission on this legislation? 

Mr R.F. Johnson: It is possibly not appropriate for me to tell the member what was in a cabinet submission, 
other than that the cabinet submission that included Fisheries is what we see today.  

Ms M.M. QUIRK: This is certainly not what was put up by the minister; it may have been the result of some 
comments from other ministers.  

Mr R.F. Johnson: No, in all honesty —  

Ms M.M. QUIRK: Let me put it this way: was it something that the police initially put to the minister?  

Mr R.F. Johnson: Certainly, the police put this legislation together.  

Ms M.M. QUIRK: Yes. Was Fisheries included in the initial version from the police? 

Mr R.F. Johnson: This goes back to the days of Hon Jim McGinty, when your own party was in power.  

Ms M.M. QUIRK: The minister would have had to take it to cabinet separately; the minister does not just 
rubber-stamp everything that Hon Jim McGinty recommended, I am sure.  

Mr R.F. JOHNSON: I am delighted to answer the member’s question. I refer to 14 March 2007 when Hon Jim 
McGinty was dealing with this as the general and cross-border control undercover operations legislation. I will 
quote part of this document from Hon Jim McGinty, one of the member’s esteemed colleagues, 

Ms M.M. Quirk: What document are you reading from? 

Mr R.F. JOHNSON: This document sets out the laying of the legislative framework for what we have before us 
today. If the member will let me quote — 

Ms M.M. Quirk: It is not a cabinet submission because it never went to cabinet, as I understand it.  

Mr R.F. JOHNSON: I do not want to quote all of what is in it because I do not think that would be appropriate.  

Ms M.M. Quirk: You should table the document if you are quoting it.  

Mr R.F. JOHNSON: I can paraphrase it.  

Ms M.M. Quirk: No; you can table it if you are quoting it.  

Mr R.F. JOHNSON: I do not want to table it because I do not think that would be appropriate.  

Ms M.M. Quirk: Why? 

Mr R.F. JOHNSON: I am happy to answer the member’s question, if she will allow me.  

Ms M.M. Quirk: If you are reading from it, it seems you should table it.  

Mr R.F. JOHNSON: It was a document that both Hon Jim McGinty and Hon John Kobelke as ministers —  

Ms M.M. Quirk: I have your word for it. It never went to cabinet. I do not know the source of that document. I 
think it is dangerous to put anything in Hansard that we do not have the opportunity to look at.  

Mr R.F. JOHNSON: Let me put it this way: a previous Attorney General, Hon Jim McGinty, and the former 
Minister for Police and Emergency Services, Hon John Kobelke, were both of the view that the fisheries 
component of what we see before us today in legislation was favoured by them. They agreed on what it should 
contain and that it was better to encompass it. 
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Ms M.M. Quirk: What are these documents? How can you tell us that? Why not just let us know what the 
documents are?  

Mr R.F. JOHNSON: I am telling the member: it was correspondence between them and they were both of the 
view that it should be included.  

Ms M.M. Quirk: That is all right, but it never went to cabinet in that form. I can tell you that! The first time it 
went to cabinet was under your government.  

Mr R.F. JOHNSON: I do not know what went to cabinet under your government.  

Ms M.M. Quirk: I can tell you it never went to cabinet. 

Mr R.F. JOHNSON: If the member tells me that, that is fine, but I am telling her — 

Ms M.M. Quirk: I am asking you, when you took it to cabinet and the police said, “Please take it to cabinet”, 
was Fisheries included?  

Mr R.F. JOHNSON: I cannot remember how many times it went to cabinet under me as minister.  

Ms M.M. Quirk: It was at least two! 

Mr R.F. JOHNSON: One to draft and then to print.  

Ms M.M. Quirk: Maybe the first time it was not included, and there was a discussion et cetera. I do not want to 
canvass what happened in cabinet, but I want to make the point that it was not originally included when it went 
to cabinet.  

Mr R.F. JOHNSON: The decision of cabinet was that it should be included. I can tell the member that.  

Ms M.M. Quirk: That’s not what I’m asking.  

Mr R.F. JOHNSON: But that is as much as I am going to give the member. I am not going to go into the details 
of cabinet under our government.  

Ms M.M. Quirk: You don’t need to, minister.  

Mr R.F. JOHNSON: The member is asking me to. 

Ms M.M. Quirk: You’re the Minister for Police and I am asking you whether it was put to you by police, in the 
submission that went from police to you asking you to take the matter to cabinet that Fisheries be included. 

Mr R.F. JOHNSON: I think the first approach from police to me was, in all honesty, in relation to police.  

Ms M.M. Quirk: Good. That is all I want to know. 

Mr R.F. JOHNSON: But I am not saying that that is what went to cabinet, because it would not be appropriate 
for me to do so. Certainly, whilst discussions were taking place, the Minister for Fisheries obviously spoke to 
me, the same as ministers in the member’s former government spoke to each other, and obviously pointed out 
that it should be included in this bill. I considered the matter. Basically, it was based on the general oversight and 
agreements between two ministers.  

Ms M.M. Quirk: With all due respect, it is not up to two ministers; it is up to cabinet. 

Mr R.F. JOHNSON: I agree. 

Ms M.M. Quirk: I do not know the status of those documents; I do not even know whether they are signed.  

Mr R.F. JOHNSON: I think I have already said that the first draft submission that was put to me and that I was 
asked to take to cabinet was from the police and to do with the police.  

Ms M.M. QUIRK: I move — 

Page 2, lines 28 to 30 – To delete the lines. 

Amendment put and a division taken with the following result — 
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Ayes (23) 

Ms L.L. Baker Mr F.M. Logan Ms M.M. Quirk Mr P.C. Tinley 
Mr R.H. Cook Mr M. McGowan Mr E.S. Ripper Mr A.J. Waddell 
Ms J.M. Freeman Mrs C.A. Martin Mrs M.H. Roberts Mr M.P. Whitely 
Mr J.N. Hyde Mr M.P. Murray Ms R. Saffioti Mr B.S. Wyatt 
Mr W.J. Johnston Mr A.P. O’Gorman Mr T.G. Stephens Mr D.A. Templeman (Teller) 
Mr J.C. Kobelke Mr J.R. Quigley Mr C.J. Tallentire  

Noes (26) 

Mr P. Abetz Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan 
Mr F.A. Alban Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr C.J. Barnett Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr I.C. Blayney Mr J.H.D. Day Mr A. Krsticevic Mr T.K. Waldron 
Mr J.J.M. Bowler Mr J.M. Francis Mr J.E. McGrath Mr A.J. Simpson (Teller) 
Mr I.M. Britza Mr B.J. Grylls Mr P.T. Miles  
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell  

            

Pairs 
 Dr A.D. Buti Mrs L.M. Harvey 
 Mr P. Papalia Mr G.M. Castrilli 
 Mr P.B. Watson Mr W.R. Marmion 

Amendment thus negatived.  

Ms M.M. QUIRK: I move — 

Page 3, lines 1 and 2 — To delete the lines.  

Mr R.F. JOHNSON: The amendments basically have the same theme throughout. The government has not 
accepted the first amendment and the same amendment is in essence replicated down to the proposed 
amendment to page 4, lines 10 to 12. Quite frankly, we are not going to agree to them. If we did not agree to the 
first, we are not going to agree to the latter ones. I do not think there is much more I can say about this. If the 
member wants to divide on every one, that is her prerogative. Obviously, we are not going to agree to them. The 
sooner we deal with them the better, rather than having me standing and talking for too long.  

Amendment put and negatived. 

Ms M.M. QUIRK: I move — 

Page 3, line 14 — To delete the line.  

Amendment put and negatived. 

Ms M.M. QUIRK: I move — 

Page 3, lines 22 and 23 — To delete the lines.  

Amendment put and negatived. 

Ms M.M. QUIRK: I move — 

Page 4, lines 10 to 12 — To delete the lines.  

Amendment put and negatived. 

Ms M.M. QUIRK: I have a further amendment. I move — 

Page 4, lines 19 to 25 — To delete all words after “jurisdiction” and substitute — 

means Western Australia. 

Mr R.F. JOHNSON: I will say a couple of words on this amendment because it is slightly different from the 
previous amendments, although not in a great sense. It is to do with the fisheries department again, which the 
member has expressed concern about and would prefer not to be in this bill. The government has a different view 
and I think we have explained that; therefore, the government obviously will not agree to the amendment. 

Amendment put and negatived. 

Clause put and a division taken with the following result — 
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Ayes (27) 

Mr P. Abetz Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan 
Mr F.A. Alban Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr C.J. Barnett Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr I.C. Blayney Mr J.H.D. Day Mr A. Krsticevic Mr M.W. Sutherland 
Mr J.J.M. Bowler Mr J.M. Francis Mr J.E. McGrath Mr T.K. Waldron 
Mr I.M. Britza Mr B.J. Grylls Mr P.T. Miles Mr A.J. Simpson (Teller) 
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell  

Noes (23) 

Ms L.L. Baker Mr F.M. Logan Mr J.R. Quigley Mr P.C. Tinley 
Mr R.H. Cook Mr M. McGowan Ms M.M. Quirk Mr A.J. Waddell 
Ms J.M. Freeman Mrs C.A. Martin Mrs M.H. Roberts Mr M.P. Whitely 
Mr J.N. Hyde Mr M.P. Murray Ms R. Saffioti Mr B.S. Wyatt 
Mr W.J. Johnston Mr A.P. O’Gorman Mr T.G. Stephens Mr D.A. Templeman (Teller) 
Mr J.C. Kobelke Mr P. Papalia Mr C.J. Tallentire  

            

Pairs 

 Mrs L.M. Harvey Dr A.D. Buti 
 Mr G.M. Castrilli Mr E.S. Ripper 
 Mr W.R. Marmion Mr P.B. Watson 

Clause thus passed. 

Clause 4 put and passed. 

Clause 5: Terms used — 

Ms M.M. QUIRK: In my contribution to the second reading debate, I iterated, and reiterate now, the 
opposition’s concerns about the threshold at which this legislation will come into operation. Clause 5 defines 
“relevant offence” as — 

(a) an offence against the law of this jurisdiction punishable by imprisonment for 3 years or 
more … 

I move — 

Page 6, line 25 — To delete “3” and substitute — 

7 

As I said in my second reading contribution, this is the level at which the threshold in Queensland is set. Going 
through the Criminal Code, I think that this amendment provides for an appropriate level at which to catch 
serious offences. Frankly, some of the offences that will be caught by the threshold in clause 5 as it stands are 
what could almost be described as nuisance offences. I think that the amendment speaks for itself. One of the 
justifications that the minister used this afternoon was that this change would create confusion in that police 
officers from other jurisdictions could come here and effectively exercise their powers for lesser offences than 
applies in Western Australia. That is the case, and that has also been contemplated by the examination review of 
this legislation that stated that it was certainly workable. Although the minister put up arguments today that it 
created this confusion and this difficult regime—Queensland has been operating for some time at this threshold 
level—it has been contemplated in the review and we believe that this amendment sets the bar at the right level. 

Mr R.F. JOHNSON: I accept that the member feels strongly about this particular area. However, as I pointed 
out, she wants to take the Queensland model, but the Queensland model has some lower offences under a 
different schedule that can be incorporated. 

Ms M.M. Quirk: Yes, but they’re specifically indicated. 

Mr R.F. JOHNSON: That is a “maybe”. The member does not seem to want to accept the fact that we are 
basing our threshold for three years, rather than seven years, predominantly on the legislation of New South 
Wales and Victoria, which are the two most populous states in Australia. I have given the member the argument 
and I will get it into Hansard again. It is interesting to note that Queensland has defined “relevant offence” in its 
Police Powers and Responsibilities Act 2000 to mean — 

(a) a seven year imprisonment offence … 

But the definition has a second limb, and I do not know whether the member has seen that. It states — 

(b) an indictable offence included in schedule 2. 
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Schedule 2 lists a further 30 offences, all with less than seven years’ imprisonment; in fact, 15 of the offences in 
schedule 2 are punishable by imprisonment of three years or less. This practice suggests that the threshold in 
Queensland is too high.  

Ms M.M. Quirk: That’s one interpretation, minister. The other interpretation should be that they’re in a 
schedule so that they’re subject to some level of scrutiny. What you’re proposing here is that, really, there is no 
effective scrutiny as to what offences will be investigated.  

Mr R.F. JOHNSON: I do not agree with that. In fact, the member is basing her amendment on Queensland and 
she likes that model, but I point out again that Queensland has different schedules. In addition, for controlled 
operations undertaken wholly within Queensland, there is an option in the Police Powers and Responsibilities 
Act 2000 to use an alternative scheme that allows controlled activities to be undertaken for up to one week in 
duration for simple and minor indictable offences that carry a maximum penalty of a fine or imprisonment 
ranging from three months to five years. Those operations can be authorised by a police officer of or above the 
rank of inspector. I do not think WA Police is of the view that sufficient scrutiny, safeguards, or whatever you 
want to call it, will apply if we simply emulate what happens in Queensland. We prefer the New South Wales 
and Victorian methods and acts, and that is the path down which we are going. We will obviously have a 
difference of opinion on this. For those reasons, we will not accept the amendment. 

Amendment put and a division taken with the following result — 
Ayes (22) 

Ms L.L. Baker Mr M. McGowan Ms M.M. Quirk Mr A.J. Waddell 
Mr R.H. Cook Mrs C.A. Martin Mrs M.H. Roberts Mr M.P. Whitely 
Ms J.M. Freeman Mr M.P. Murray Ms R. Saffioti Mr B.S. Wyatt 
Mr J.N. Hyde Mr A.P. O’Gorman Mr T.G. Stephens Mr D.A. Templeman (Teller) 
Mr W.J. Johnston Mr P. Papalia Mr C.J. Tallentire  
Mr F.M. Logan Mr J.R. Quigley Mr P.C. Tinley  

Noes (27) 

Mr P. Abetz Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan 
Mr F.A. Alban Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr C.J. Barnett Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr I.C. Blayney Mr J.H.D. Day Mr A. Krsticevic Mr M.W. Sutherland 
Mr J.J.M. Bowler Mr J.M. Francis Mr J.E. McGrath Mr T.K. Waldron 
Mr I.M. Britza Mr B.J. Grylls Mr P.T. Miles Mr A.J. Simpson (Teller) 
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell  

            
Pairs 

 Dr A.D. Buti Mrs L.M. Harvey 
 Mr E.S. Ripper Mr G.M. Castrilli 
 Mr P.B. Watson Mr W.R. Marmion 

Amendment thus negatived. 

Clause put and passed.  

Clauses 6 to 42 put and passed. 

Clause 43: Delegation — 

Ms M.M. QUIRK: I have an amendment on the notice paper in my name that I do not intend to pursue. 

Clause put and passed. 

Clauses 44 to 47 put and passed. 

Clause 48: Determination of application — 

Ms M.M. QUIRK: I have an amendment standing in my name on the notice paper that I do not intend to move. 

Clause put and passed. 

Clauses 49 to 53 put and passed. 

Clause 54: Making records of births, deaths or marriages — 

Mr R.F. JOHNSON: I move — 

Page 49, line 29 — To delete “law;” and substitute — 

law; or 

Page 49, after line 29 — To insert — 
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(iii) the chief officer of an intelligence agency (within the meaning of paragraph (a) of the 
definition of chief officer in the Crimes Act 1914 (Commonwealth) section 15K); 

This amendment was at the request of the Australian Security Intelligence Organisation, which obviously plays a 
very important role in combating organised crime and criminal activities by various individuals and business 
entities, if I can call them that. I am sorry that members did not get the amendment until late; apparently it came 
to my office on Monday but I had trouble with the computer system in my office. 

Ms M.M. Quirk: Today is Thursday. 

Mr R.F. JOHNSON: I know. It was eventually sent to me last night and I managed to print it at home. That was 
the first time that I had physically seen it. I apologise for the short notice that has been given; I really do. 
Obviously this is an important amendment because we need to include all our law enforcement agencies within 
this legislation. That is the reason for the amendment before the house. 

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 55 to 78 put and passed.  

Clause 79: Delegation — 

Mr R.F. JOHNSON: I move — 

Page 62, after line 25 — To insert — 

intelligence agency has the meaning given in the Crimes Act 1914 (Commonwealth) 
section 15K; 

Amendment put and passed. 

The ACTING SPEAKER (Ms A.R. Mitchell): Member for Girrawheen and minister, do you wish to move 
your amendments?  

Ms M.M. QUIRK: I will not move my amendment. 

Mr R.F. JOHNSON: I move — 

Page 63, line 6 — To delete “department.” and substitute — 

department; 

That will make sense of the amendment I am about to move to that clause.  

Amendment put and passed. 

Mr R.F. JOHNSON: I move — 

Page 63, after line 6 — To insert — 

(d) in relation to an intelligence agency — a senior officer as defined in paragraphs (f) 
and (g) of the definition of senior officer in the Crimes Act 1914 (Commonwealth) 
section 15LH(3). 

Amendment put and passed. 

Mr R.F. JOHNSON: I move — 

Page 63, after line 15 — To insert — 

(4) A chief officer of an intelligence agency (within the meaning of paragraph (a) of the 
definition of chief officer in the Crimes Act 1914 (Commonwealth) section 15K) may 
delegate to a senior officer of the agency any of the chief officer’s functions under 
this Part relating to the making of applications under section 54 or 56. 

Ms M.M. QUIRK: Perhaps the minister could explain the reason for that amendment.  

Mr R.F. JOHNSON: I am happy to do that. All the amendments that I have moved to this clause today are 
interrelated. I am very happy to explain them for the benefit of members.  

In 2003, the joint working group of the Standing Committee of Attorneys-General and the then Australasian 
Police Ministers Council developed model laws for assumed identities that were endorsed for implementation by 
SCAG in 2004. The purpose of the model laws is to enable authorisations for assumed identities issued under a 
regime in one jurisdiction to be recognised in other participating jurisdictions. Part IAC of the commonwealth 
Crimes Act 1914 is based upon model laws, as is part 3 of the Criminal Investigation (Covert Powers) Bill 2011. 
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In addition to law enforcement at the federal level, the commonwealth government also has a unique role in 
protecting Australia’s national security and, as such, is the only jurisdiction that has intelligence agencies that are 
not also classified as law enforcement agencies. The commonwealth government has made specific provision in 
part IAC of the commonwealth Crimes Act 1914 for two of these agencies—the Australian Security Intelligence 
Organisation and the Australian Secret Intelligence Service—to be able to issue and use assumed identities in 
carrying out their functions as they play a vital role in protecting Australia’s national security.  

To facilitate the creation of a credible assumed identity, section 15KG of the commonwealth Crimes Act 1914 
authorises the chief officer of the law enforcement or intelligence agency to apply under a corresponding 
assumed identity law to another state or territory Supreme Court for an order that an entry be made in the 
relevant births, deaths and marriages register. There is no BDM register at the commonwealth level. However, 
the corresponding provision in the covert powers bill, clause 54(3), allows only the chief officer of a law 
enforcement agency to apply for such an entry to be made in the register. As ASIO is not a law enforcement 
agency for the purposes of the covert powers bill, nor is it a law enforcement agency under a corresponding law, 
as it is defined as an intelligence agency in the commonwealth Crimes Act 1914, it could be prevented from 
making such an application. The potential inability to seek entries into the births, deaths and marriages register in 
Western Australia may impact on the operation and effectiveness of these two commonwealth intelligence 
agencies in carrying out their functions in protecting Australia’s national security, including the ability to operate 
effectively in Western Australia. The amendment that I have just moved allows the chief officer of ASIO and 
ASIS to make application under clause 54(3) of the covert powers bill for an order from the Western Australian 
Supreme Court that the registrar make an entry in the births, deaths and marriages register of Western Australia 
to facilitate the creation of a credible assumed identity. The amendment to clause 79 is also made to allow a 
delegation of the chief officer’s powers to a limited number of senior officers within ASIO and ASIS for reasons 
of operational necessity. I hope that clarifies things. Obviously, it is now part of Hansard.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 80 to 83 put and passed.  

Clause 84: Form of witness identity protection certificate — 

Ms M.M. QUIRK: Madam Acting Speaker (Ms A.R. Mitchell), I am not persisting with my amendment to 
clause 84. 

Clause put and passed.  

Ms M.M. QUIRK: Madam Acting Speaker, I am not pursuing my amendment to clause 100.  

Clauses 85 to 126 put and passed.  

Title put and passed. 
 


